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17 July 2009 

 

LEGAL UPDATE FAW 11/2009:  DIVORCE ISSUES 
 

1. DIVORCE ACT NO. 70 OF 1979 
 

1.1 Section 7(7)  
 

This section provides that the pension interests of a member shall be deemed to be part of his 

assets in the determination of the patrimonial benefits to which the parties to a divorce action 
may be entitled. This amount has to be reduced by previous awards involving the pension 

interest. This does not apply to a divorce action in respect of a marriage out of community of 

property entered into on or after 1 November 1984 in terms of an antenuptial contract by 
which community of property, community of profit and loss and the accrual system are 

excluded.  

 
1.2 Pension interest 

 
‘Pension interest’ is defined as follows: 

 

(a)  in respect of a member of a pension fund - the benefits to which the member would have 
been entitled in terms of the rules of the fund if his membership of the fund would have 

been terminated on the date of the divorce on account of his resignation from his office; 

 
 (b)  in respect of a member of a retirement annuity fund - the total amount of the member’s 

contributions to the fund up to the date of the divorce, together with a total amount of 

annual simple interest on those contributions up to that date, calculated at the same rate 
as the rate prescribed as at that date by the Minister of Justice in terms of section 1 (2) 

of the Prescribed Rate of Interest Act, 1975 (Act No. 55 of 1975), for the purposes of that 

Act. The current prescribed interest rate is 15,5%. 
 

Looking at this definition with reference to a pension fund, it appears to apply only when the 
member is a member of the fund at the date of divorce and means the benefit to which the 

member . . . would have been entitled . . . if his membership of the fund would have been 

terminated on the date of the divorce on account of his resignation from his office". Where the 
member has already become entitled to the benefits and has already left his employment 

before the date of the divorce, the formula based on benefits to which he "would have been 

entitled" in the event of a resignation, can strictly speaking no longer apply. The hypothetical 
event upon which this formula was intended to be based is a resignation "on the date of the 

divorce" and the calculation was intended to be made on this basis when the pension benefits 

eventually accrued to the member at some time after the divorce.’ See in this regard Elesang v 
PPC Lime Ltd & others [2007] JOL 18998 (NC), par 9 and 11.   

A distinction must be drawn between a pension interest which has not yet accrued and one 
which has accrued and has in the process been converted into a pension benefit.  In the case 

of a pension benefit the accrued right would form part of the joint estate (see De Kock v 
Jacobson & another 1999 (4) SA 346 (W), at 349H, Sempapalele v Sempapalele & another, 

2001 (2) SA 306 (O), at 311C and Maharaj v Maharaj & others, 2002 (2) SA 648 (D), at 650–651). 
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1.3 Section 7(8)  

 
This section provides as follows: 

 

‘(8)  Notwithstanding the provisions of any other law or of the rules of any pension fund— 

(a)  the court granting a decree of divorce in respect of a member of such a fund, may 
make an order that— 

(i) any part of the pension interest of that member which, by virtue of subsection 
(7), is due or assigned to the other party to the divorce action concerned, shall 

be paid by that fund to that other party when any pension benefits accrue in 
respect of that member; 

(ii) the registrar of the court in question forthwith notify the fund concerned that 
an endorsement be made in the records of that fund that that part of the 

pension interest concerned is so payable to that other party and that the 
administrator of the pension fund furnish proof of such endorsement to the 

registrar, in writing, within one month of receipt of such notification; 

(b) any law which applies in relation to the reduction, assignment, transfer, cession, 
pledge, hypothecation or attachment of the pension benefits, or any right in respect 

thereof, in that fund, shall apply mutatis mutandis with regard to the right of that 
other party in respect of that part of the pension interest concerned.’ 

 
2. PENSION FUNDS ACT NO. 24 OF 1956 

 
2.1  Section 37D 

 

Section 37D of the Pension Funds Act provides as follows with regards to divorce: 

‘37D.   Fund may make certain deductions from pension benefits.  

(1) A registered fund may— 

……… 

(d)  deduct from a member’s benefit or minimum individual reserve, as the case may 
be— 

(i) any amount assigned from such benefit or individual reserve to a non-member 

spouse in terms of a decree granted under section 7 (8) (a) of the Divorce Act, 

1979 (Act No. 70 of 1979); 

(iA) any amount payable in terms of a maintenance order as defined in section 1 of 

the Maintenance Act, 1998 (Act No. 99 of 1998); and 

(ii) employees’ tax required to be deducted or withheld in terms of the Fourth 

Schedule to the Income Tax Act, 1962 (Act No. 58 of 1962), as a result of the 

deduction referred to in subparagraph (i) or (iA); 
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(2)  ………. 

(3) (a)   Any amount that may be deducted in terms of subsection (1) (d) may only be 
deducted after the amount of pension interest available has been reduced by any 

loan amount or guarantee amount referred to in subsection (1) (a), where such a 

loan or guarantee was granted prior to the granting of the court orders, 
irrespective of the fact that that amount is due and payable or not: Provided that 

the aggregate of all amounts deducted in terms of this subsection may not exceed 

the member’s pension interest available at any given time. 

(b)   In the event that more than one of the court orders referred to in subsection 
(1) (d) provides for the deduction of amounts from a member’s benefit or minimum 

individual reserve, as the case may be, at the same time, the court orders must be 

dealt with in accordance with the following hierarchy— 

(i) any maintenance order referred to in subsection (1) (d) (iA); 

(ii) any decrees of divorce or for the dissolution of a customary marriage. 

(4) (a) For purposes of section 7 (8) (a) of the Divorce Act, 1979 (Act No. 70 of 1979), the 

portion of the pension interest assigned to the non-member spouse in terms of a 

decree of divorce or decree for the dissolution of a customary marriage is deemed 
to accrue to the member on the date on which the decree of divorce or decree for 

the dissolution of a customary marriage is granted, and, on the written submission 

of the court order by the non-member spouse— 

(i) must be deducted by –   

(aa)  the pension fund or pension funds named in or identifiable from the 
decree; 

(bb) the pension fund or pension funds to which the pension fund referred to 
in item (aa) transferred the pension interest referred to in the decree; 

(ii) must be deducted on the date on which an election is made or, if no election is 
made within the period referred to in paragraph (b) (i), the date on which that 

period expires; and 

(iii) must reduce the member’s accrued benefits or minimum individual reserve at 

the date of the decree. 

 (b) (i)  The pension fund must, within 45 days of the submission of the court order by 
the non-member spouse, request the non-member spouse to elect if the 
amount to be deducted must be paid directly to him or her, or if it must be 

transferred to a pension fund on his or her behalf. 

(ii)  The non-member spouse must within 120 days of being requested to make an 
election— 

(aa) inform the pension fund of how the amount referred to in subparagraph 
(i) must be dealt with; and 

(bb) if he or she elects that the amount must be paid to him or her directly, 
provide the pension fund with the details of how that payment must be 

effected; or 

(cc) if he or she elects that the amount must be transferred to a pension fund 
on his or her behalf, provide the pension fund with the details of that 

pension fund. 

(iii)  The pension fund must pay or transfer the amount within 60 days of being 
informed of how the amount must be dealt with in accordance with the non-

member spouse’s election. 
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(iv) In the event that the non-member spouse fails to make an election or identify 
the pension fund to which the amount should be transferred within the period 
referred to in subparagraph (ii), the pension fund must pay the amount 

directly to the non-member spouse within 30 days of the expiry of that period. 

(v)   Despite subparagraph (iv), in the event that the pension fund cannot 
reasonably ascertain how the payment to the non-member spouse must be 
effected, the pension fund must retain the amount and any fund return 

referred to in paragraph (c) (ii) in the pension fund until such time as details of 

how that payment must be effected is made available to the pension fund by 
the member, the non-member spouse or any other person. 

(c)  A non-member spouse— 

(i) is not a member or beneficiary in relation to the pension fund; and 

(ii)  is entitled to the accrual of fund return on the amount referred to in paragraph 
(a) at fund return from the expiry of the period referred to in paragraph (b) (ii) 

until payment or transfer thereof, but not to any other interest or growth. 

(d)  Any portion of the pension interest assigned to the non-member spouse in terms of 
a decree of divorce or decree for the dissolution of a customary marriage granted 
prior to 13 September 2007 are for purposes of any law other than the Income Tax 

Act, 1962, including, but not limited to, section 7 (8) (a) of the Divorce Act, 1979, 

deemed to have accrued to the member on 13 September 2007 and must be paid 
or transferred in accordance with paragraphs (a) and (b). 

(5)  Despite paragraph (b) of the definition of “pension interest” in section 1 (1) of the 

Divorce Act, 1979, the total amount of annual simple interest payable in terms of the 
definition may not exceed the fund return on the pension interest assigned to the non-

member spouse in terms of a decree granted in terms of section 7 (8) (a) of the 

Divorce Act, 1979. 

(6)  Despite paragraph (b) of the definition of “pension interest” in section 1 (1) of the 

Divorce Act, 1979, the portion of the pension interest of a member of a pension 
preservation fund or provident preservation fund (as defined in the Income Tax Act, 

1962), that is assigned to a non-member spouse, refers to the equivalent portion of the 

benefits to which that member would have been entitled to in terms of the rules of the 
fund if his or her membership of the fund terminated on the date on which the decree 

was granted.’ 

 
2.2 Order or deductions 

 

Section 37D(3) of the Pension Funds Act provides for the following order of deductions where 
there are more than one possible deduction to be made against a member’s benefit at the 

same time: 
 

1. Home loan / guarantee 

2. Maintenance order 

3. Divorce order. 
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2.3 Time periods applicable with regards to divorce orders 

 
Section 37D(4)(b) of the Pension Funds Act stipulates the following time periods applicable to 

divorce orders: 

 
1. Within 45 days of the submission of the court order to the fund, the fund must request the 

non-member spouse to elect if the amount to be deducted must be paid directly to them or 

if it must be transferred to a pension fund on their behalf.  
 

2. Within 120 days of being requested to make an election, the non-member spouse must 
inform the fund of their election. If they elect that the amount must be paid to them 

directly, they must provide the fund with the details of how payment must be made.  If 

they elect that the amount must be transferred to a pension fund on their behalf, they 
must provide the fund with the details of that pension fund.  

 

3. If the non-member spouse makes an election, the fund must within 60 days of being 
informed of how the amount must be dealt with, pay or transfer the amount.  

 

4. If the non-member spouse does not make an election, the fund must within 30 days of the 
expiry of the 120 day period, pay the amount directly to the non-member spouse.  

 
5. If the fund cannot reasonably ascertain how the payment to the non-member spouse must 

be effected, it must retain the amount and the fund return thereon in the fund until details 

of how the payment must be effected is provided to the fund by the member, the non-
member spouse or any other person.  

 

2.4 Interest payable to non-member spouse 
 

Section 37D(4)(c) of the Pension Funds Act clearly states that the non-member spouse is not a 
member or beneficiary in relation to the fund and shall only be entitled to fund return from the 

expiry of the 120 day period until payment or transfer thereof, but not to any other interest or 

growth.  
 

2.5 Preservation funds 

 
The Pension Funds Act has been amended with effect from 1 November 2008 to provide in 

section 37D(6) that the division of pension interest also applies in respect of preservation 

funds. For this purpose, pension interest refers to the benefit the member would have received 
if his membership of the preservation fund terminated on the date of the divorce.  

 
3. DIVORCE ORDER BINDING ON THE FUND 

 

The divorce order is binding on the fund if all three the following requirements are met.  
 

3.1 Division of pension interest  

 
It must be clear what percentage of the pension interest or what amount is due or 

assigned to the non-member spouse. 

 
If the divorce order states that the non-member spouse is entitled to 50% of the 

member’s pension interest, this requirement will be met. However, if the order states 
that the non-member spouse is entitled to 50% of the member’s provident interest or 

50% of his pension fund, this requirement will not be met. 

 
Where the divorce order entitles the non-member spouse to ‘50% of the member’s 

pension interest, less the tax thereon’, the fund must first obtain a tax directive on 50% 

of the member’s pension interest and then deduct the amount on the tax directive from 
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50% of the member’s pension interest. This is then the amount the non-member spouse 

is entitled to. The first tax directive (which was only obtained for purposes of the 
calculation of the non-member spouse’s entitlement) can then be cancelled. A tax 

directive should then be obtained on the amount due to the non-member spouse.    

 
Where a divorce order entitles a non-member spouse to 100% of a member’s pension 

interest, the suggestion is that the fund first obtain a tax directive for that amount and 

then pay the non-member spouse the difference between 100% of pension interest and 
the tax payable on that amount.  The non-member spouse will then have a claim against 

the member for the balance of the amount due to them.  

3.2 Identification of Fund 

  

The fund must be named in or be identifiable from the order.  
 

Where reference is made to ‘the funds to which the member belong’, this requirement 

will not be met.  If however the divorce order refers to ‘the fund to which the member 
belongs as a result of his employment with ABC’, then the fund may be identifiable.  

Where the member belongs to more than one fund as a result of his employment with 

ABC, albeit a hybrid, it is suggested that the fund asks the member to confirm in writing 
which funds were intended. 

3.3 Fund ordered to pay 
 

It must be specifically ordered that the fund should pay the amount concerned to the 

non-member spouse. 
 

This requirement is the one that is most problematic.   

 
Where the member is ordered to make payment to the non-member spouse, the fund is 

not in a position to make a deduction in favour of the non-member spouse.   

 
Where no reference is made to payment, or no party is specifically ordered to make 

payment, one cannot make the deduction that it is implied that the fund has to effect 
payment. 

 

However, if the divorce order has a reference to the effect that payment has to be made 
in terms of the provisions of section 37D of the Pension Funds Act or section 7(8)(a) of 

the Divorce Act, or the fund is ordered to make an endorsement in its records in 

accordance with section 7(8)(a) of the Divorce Act, and provided the other two 
requirements referred to above have been met, the fund can make a deduction in favour 

of the non-member spouse.  Refer in this regard to the determination of the Pension 

Funds Adjudicator in the matter of Gericke RB v Billiton Pension Fund & Sentinel Mining 
Industry Retirement Fund. 

       

If the order is not binding to the fund, the member and/or the non-member spouse have to be 
advised accordingly.  A defective court order cannot be amended by an agreement between 

the parties – they will have to go back to court to get an amended court order. The date of the 
amended order will not have an influence on the amount due to the non-member spouse, but 

will determine when the benefit accrues to the non-member spouse. For example, if the 

parties got divorced on 22 September 2008, but the divorce order was defective and an 
amended order that is binding on the fund is only obtained on 1 May 2009, the pension 

interest to be divided will still be the member’s resignation benefit as at  

22 September 2008.  Because the accrual date is only 1 May 2009 though, the non-member 
spouse will be liable for the tax on that amount.   
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4. ELESANG V PPC LIME LTD & OTHERS 

 
In the case of Elesang v PPC Lime Ltd & others [2007] JOL 18998 (NC), the member (M) left 

his employment after summons for a divorce were issued. He had not been paying 

maintenance for his one minor child. The couple were married in community of property and 
his wife (N) feared that her husband would squander the pension benefit which he was entitled 

to from his pension fund.  

 
N applied for an order, pending finalisation of the divorce action, that the fund should pay half 

of M’s ‘pension interest’ into the trust account with her attorneys. The fund opposed on the 
grounds that M would no longer be a member of the fund on the day of his divorce and 

therefore N would not be entitled to claim under sections 7(7) and (8) of the Divorce Act. 

Also, section 37A(1) of the Pension Funds Act did not allow for payment of any part of the 
member’s benefit to a party ‘other than the member spouse’.  

 

It was held that section 7 of the Divorce Act referred to a ‘pension interest’ which had not yet 
accrued and which belonged to a party who was still a member of the fund as at the date of 

the divorce. It went further by saying: ‘This did not mean that the [non-member spouse] 

would not be entitled to any part of the ‘pension benefits’ which had already accrued to her 
husband. The fact that the accrued right, the pension benefit, was going to be part of the joint 

estate, entitled her, in principle, to one half of the net value of that estate. Even if she was not 
going to be able to claim payment of half of the pension benefit on the basis of section 7(7) of 

the [Divorce] Act, she had a right to secure at least half of the pension benefit to protect her 

half interest in the joint estate’.  
 

As far as the provisions of section 37A(1) of the Pension Funds Act is concerned, it was held 

that this section contains the proviso that the fund may pay a member’s benefit or any part 
thereof to the member’s dependants. It was stated that any other interpretation of the 

provision would have rendered the provisions of section 7(7) and (8) of the Divorce Act 

meaningless. 
 

The fund was accordingly ordered to pay the amount concerned into the attorney’s trust 
account, and to pay the cost of the application.  

 

 
5. SUGGESTED SIMPLIFIED WORDING FOR BINDING DIVORCE ORDER 

 

Instead of the long-winded provisions often found in divorce orders, it is suggested that where 
a member, non-member spouse or an attorney acting on behalf of either party requests 

assistance with the wording of a divorce order that is intended to be binding on the fund, the 

following wording be suggested to them: 
 

The non-member spouse is entitled to 50% of the member’s pension interest in the ABC 

Provident Fund.  The ABC Provident Fund is ordered to pay this amount to the non-member 
spouse.  

 
 

6. PROVISION OF MEMBER INFORMATION TO A THIRD PARTY 

 
A board of a fund owes a fiduciary duty not only towards the members of the fund, but also to 

its beneficiaries. Where a divorce order grants a non-member spouse a right to share in the 

member’s pension interest, that non-member spouse is entitled to know the value of the total 
pension interest at a specific date. It would then be fair and reasonable to oblige the fund, in 

fulfilling its duty of good faith, to disclose to the non-member spouse such information as is 

reasonably required by them for the exercise or protection of any right. The failure or refusal 
to do so without appropriate justification, will amount to an improper exercise of the fund’s 

powers and/or maladministration by the board of the fund. However, a non-member spouse is 
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not entitled to other information such as the value of the member’s entire benefit (if that is 

different from the pension interest) or the member’s insurance cover or contribution rate. That 
still remains confidential.  

 

In establishing whether a non-member spouse is entitled to the information requested, the 
following questions must be answered:  

 

•  Does the non-member spouse have an antecedent right which she wishes to exercise or 
protect?  

 
•  Is the information sought by the non-member spouse reasonably required by them in order 

to exercise or protect their rights?  

 
•  Has the fund provided any grounds to justify its refusal of the information sought?  

 

The non-member spouse will have an antecedent right arising from a court order where they 
have a right conferred upon them by a divorce order to share in their former spouse’s pension 

benefit.  

 
An administrator should be careful not to divulge more information than that required to 

protect the non-member spouse’s right.  Where for instance the divorce order refers to a 
specific fund but the member is also a member of other funds administered by that 

administrator, the non-member spouse does not have a right to information in respect of any 

other fund and this should accordingly not be divulged by the administrator.  
 

As far as other third parties are concerned, a member’s personal information, which includes 

their pension benefit, is confidential and will not be provided to a third party without the 
member’s prior written consent. This can be obtained directly from the member, or could be 

presented to the administrator in the form of a power of attorney by the third party.  The 

administrator should be careful though not to divulge more information than that authorised 
by the member.  Where the member gives permission for all information regarding all benefits 

that they may be entitled to under any fund administered by the administrator, the 
administrator may divulge any and all such information.  Where however the member 

specifically refers to information pertaining to one fund only, no information in respect of any 

other fund may be given out.  This implies that the administrator is not even allowed to hint at 
other funds that the member may have membership of. 

 

7. TAXATION OF DIVORCE ORDER AMOUNTS 
 

7.1 Divorce order granted before 13 September 2007 

 
The Financial Services Laws General Amendment Act No. 22 of 2008 amended section 37D of 

the Pension Funds Act to make it clear that any portion of a member’s pension interest 

allocated to a non-member spouse in terms of a divorce order granted before 13 September 
2007 is deemed to accrue to that non-member spouse on 13 September 2007. This provision 

came into effect on 1 November 2008.  
 

The Revenue Laws Amendment Act No. 60 of 2008 came into effect on 8 January 2009. It 

includes a new sub-paragraph 4(4) in the Second Schedule to the Income Tax Act dealing with 
the tax liability to the non-member spouse which applies from 1 March 2009 and provides that 

accrual takes place on the date that the non-member spouse makes an election as to 

whether the amount concerned should be paid to them directly or transferred on their behalf to 
another retirement fund in terms of section 37D(4)(b)(ii) of the Pension Funds, or on the date 

the amount is payable in terms of section 37D(4)(b)(iv) of that Act. 

 
Section 37D(4)(b)(ii) of the Pension Funds provides that the non-member spouse must make 

an election within 120 days of being requested to do so. 
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Section 37D(4)(b)(iv) provides that in the event of no election by the non-member spouse, the 
fund must pay the amount directly to the non-member spouse within 30 days of the expiry of 

the 120 day period within which the non-member spouse should have made an election.  

 
The accrual dates as provided for in the Revenue Laws Amendment Act No. 60 of 2008 for 

divorce orders granted prior to 13 September 2007, is thus either the date on which the non-

member spouse makes an election (provided that it is within the 120 day period) or 30 days 
after the expiry of the 120 day period. 

 
If the accrual takes place before 1 March 2009, the amount concerned will be taxed at the 

highest average rate of tax of the current or previous tax year. If it takes place after  

1 March 2009, it will be taxed as a withdrawal benefit in accordance with the tax tables 
applicable then. The intention was for a simplified tax table in respect of withdrawal benefits to 

be in place with effect from 1 March 2009. In a letter dated 18 March 2009 addressed to 

ASISA (Association for Savings & Investment SA), the South African Revenue Service (SARS) 
indicated that the SARS system to operationalise the new rate table will not be in place on 1 

March 2009 and that the current system that applies for withdrawal benefits will continue to 

operate until the system changes can be effected. The only change is that the R1 800 tax 
deduction has been increased to R22 500. It is expected that the revised system will only be 

effective towards the middle of this year.  
 

There is currently a discrepancy between the intention of the legislature and the actual 

legislation as far as the liability for the payment of the tax is concerned. 

The intention is that, irrespective of when the divorce order is presented to the fund, the 

member will always be the person to pay the tax on the portion of their pension interest 
assigned to the non-member spouse in respect of divorce orders prior to 13 September 

2007. The member will have a right of recovery of the tax from the non-member spouse. 

However, the new sub-paragraph 4(4) in the Second Schedule to the Income Tax Act that 

was introduced in the Revenue Laws Amendment Act No. 60 of 2008 transfers the tax 
liability to the non-member spouse in respect of divorce order amounts deducted (within the 

120 day period) or paid (30 days after expiry of the 120 day period). 

 
The current position in respect of divorce order granted prior to 13 September 2007 is as 

follows: 

 

When is accrual? 

If non-member spouse makes an election 
within the 120 day period 

Date of election 

If non-member spouse does not make an 

election within the 120 day period 

30 days after expiry of the 

120 day period 

Who pays the tax? Non-member spouse 

At what rate? 

If accrual before 1 March 2009 Highest average tax rate 

If accrual after 1 March 2009 
Withdrawal tax table (not 

finalised yet) 

 

 
  



Page 10 of 13 

7.2 Divorce order granted from 13 September 2007 to 31 October 2008 

 
The Taxation Laws Amendment Act No. 3 of 2008 amended paragraph 2 of the Second 

Schedule to the Income Tax Act to provide that accrual takes place on the date of the 

deduction of the amount concerned.  
 

The Pension Funds Act as it read then provided for deduction on the date of receipt of the 

court order.   
 

The current position in respect of divorce order granted from 13 September 2007 to  
31 October 2008 is as follows: 

 

When is accrual? Date of deduction = date of receipt of court order 

Who pays the tax? 

If accrual before 1 March 2009 Member 

If accrual after 1 March 2009 Non-member spouse 

At what rate? 

If accrual before 1 March 2009 Highest average tax rate 

If accrual after 1 March 2009 
Withdrawal tax table (not 

finalised yet) 

 
7.3 Divorce order granted from 1 November 2008 to 28 February 2009 

 

The Taxation Laws Amendment Act No. 3 of 2008 amended paragraph 2 of the Second 
Schedule to the Income Tax Act to provide that accrual takes place on the date of the 

deduction of the amount concerned.  

 
Section 37D(4)(a)(ii) of the Pension Funds Act was amended with effect from 1 November 

2008 to provide for deduction on the date on which the non-member spouse makes an 
election, or, if no election is made within the 45 day period, the expiry of that 45 day period. 

 

If the accrual takes place before 1 March 2009, the amount concerned will be taxed at the 
highest average rate of tax of the current or previous tax year, in the hand of the member. 

The member will have a right of recovery of the tax from the non-member spouse. If it takes 

place after 1 March 2009, it will be taxed as a withdrawal benefit in accordance with the tax 
tables applicable then, in the hand of the non-member spouse. As stated above, these tables 

are not in effect yet.   

 
The current position in respect of divorce order granted from 1 November 2008 to  

28 February 2009 is as follows is as follows: 
 

When is accrual? 

If non-member spouse makes an election 
within the 120 day period 

Date of election 

If non-member spouse does not make an 

election within the 120 day period 

After expiry of the 45 day 

period 

Who pays the tax? 

If accrual before 1 March 2009 Member 

If accrual after 1 March 2009 Non-member spouse 

At what rate? 

If accrual before 1 March 2009 Highest average tax rate 

If accrual after 1 March 2009 
Withdrawal tax table (not 

finalised yet) 
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7.4 Divorce order granted from 1 March 2009 

 
The Revenue Laws Amendment Act No. 60 of 2008 shifts the tax liability on divorce order 

payments to the non-member spouse if the divorce order amount is payable after 1 March 

2009. No specific accrual date is mentioned, which means that the normal principles applicable 
to accrual as established through case law applies. It also provides that where the non-

member spouse transfers the amount concerned to a pension fund, pension preservation fund, 

provident fund, provident preservation fund or retirement annuity fund, this will be a tax free 
transfer.  

 
The same principles as those applicable in respect of divorce orders granted between  

13 September 2007 and 28 February 2009 are accordingly also applicable here.  

 
The current position in respect of divorce order granted from 1 March 2009 is as follows: 

 

When is accrual? 

If non-member spouse makes an election 

within the 120 day period 
Date of election 

If non-member spouse does not make an 
election within the 120 day period 

After expiry of the 45 day 
period 

Who pays the tax? Non-member spouse 

At what rate? Withdrawal tax table (not finalised yet) 

 

Hettie Joubert 

Legal adviser at FundsAtWork 
Momentum 
 
Disclaimer: 

 

The information contained in this document is not intended to be legal, tax, or other professional advice. With 

respect to the content of this document, Momentum Group Ltd does not make any warranty, expressed or 

implied or statutory, about the accuracy, completeness, or usefulness of any information disclosed herein. Any 

reliance by you upon any such information obtained in this document is at your sole risk. Finally, in no event 

will Momentum Group Ltd be liable to anyone for any direct, indirect, special or other consequential damages 

for any use of information obtained in this document, including lost profits, business interruption, or otherwise.  
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CURRENT POSITION 
 Before 13/09/07 13/09/07 – 31/10/08 01/11/08 – 28/02/09 From 01/03/09 

Date of deemed accrual Date of election [within 

120 days] / date on which 
amount is payable [30 

days after expiry of 120 

days] 

Date of deduction [= date 

of receipt of court order] 

Date of deduction 

(s37D(4)(a)(ii) = date 
election is made [within 120 

days] / if no election, date 

in (4)(b)(i) [45 day period] 

Date of deduction 

(s37D(4)(a)(ii) = date 
election is made [within 120 

days] / if no election, date 

in (4)(b)(i) [45 day period] 

Who pays tax? Accrual before 

01/03/09 

Non-member spouse Member Member 

Non-Member spouse 
Accrual after 

01/03/09 

Non-Member spouse Non-Member spouse Non-Member spouse 

How much? Accrual before 
01/03/09 

Highest average rate Highest average rate Highest average rate 

Withdrawal tax table (not 

finalised yet) Accrual after 

01/03/09 

Withdrawal tax table (not 

finalised yet) 

Withdrawal tax table (not 

finalised yet) 

Withdrawal tax table (not 

finalised yet) 

Transfer to another approved 

fund 

Where member already 

paid tax, transfer gross 
amount (without 

deduction of any tax) to 
new fund 

Same as for period before 

13/09/07 
 

Same as for period before 

13/09/07 
 

Transfer to pension, 

pension preservation, 
provident, provident 

preservation and retirement 
annuity funds  tax free, 

irrespective of where it 

came from 

Non-member spouse 

withdrawal from new fund 
after 01/03/09 

• Where member paid 

tax, transferred amount 
= tax free 

• Tax per applicable table 

on balance of lump 
sum, subject to 2nd 
schedule deductions 

• Not aggregated with  

future lump sum 
benefits  

• Where member paid tax, 

same as for period 
before 13/09/07  

• Where non-member 

spouse paid tax, full 
lump sum taxable per 
withdrawal / retirement 
table, depending on 

whether it is withdrawal 
or retirement/death 

benefit, subject to 2nd 
schedule deductions   

• Lump sum aggregated 

with  all lump sum 
benefits after 01/03/09 

• Where member paid tax, 

same as for period before 
13/09/07  

• Where non-member 

spouse paid tax, full lump 
sum taxable per 
withdrawal / retirement 
table, depending on 

whether it is withdrawal 
or retirement/death 

benefit, subject to 2nd 
schedule deductions   

• Lump sum aggregated 

with  all lump sum 
benefits after 01/03/09 

• Full lump sum taxable per 

withdrawal / retirement 
table, depending on 

whether it is withdrawal 

or retirement/death 
benefit, subject to 2nd 
schedule deductions   

• Lump sum aggregated 

with  all lump sum 
benefits after 01/03/09 

Effect on member’s lump sum 

benefit 

Aggregated with  

member’s lump sum 
benefits on future 

withdrawals, retirement & 
death 

• Where member paid tax, 

aggregated with  
member’s lump sum 

benefits on future 
withdrawals, retirement 
& death 

• Where non-member paid 

tax, no effect 

• Where member paid tax, 

aggregated with  
member’s lump sum 

benefits on future 
withdrawals, retirement & 
death 

• Where non-member paid 

tax, no effect 

No effect 
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POSITION IF THE TAXATION LAWS AMENDMENT BILL PUBLISHED ON 1 JUNE 2009 IS PROMULGATED 

 

Date of divorce order Who bears the tax? Accrual 

Prior to 13 September 2007 Member Date of election (if within 120 day period) or date of payment (if no 

election; payment has to be made within 30 days of expiry of 120 

days) 

13 September 2007 –  

31 October 2008 
Deduction prior to 

1 March 2009 
Member Deduction prior to 1 March 2009 Date of deduction (= receipt of 

court order) 

 
Deduction on or 

after 1 March 2009 
Non-

member 
spouse 

Deduction on or after 1 March 2009 Election / date of payment 

1 November 2008 –  
28 February 2009 

Non-member 
spouse made 

election within 120 
days 

Member Non-member spouse made election 
within 120 days 

Date of election 

Non-member 

spouse did not 
make election 
within 120 days 

Non-

member 
spouse 

Non-member spouse did not make 

election within 120 days 
Date of payment (within 30 

days of expiry of 120 day 
period) 

On or after 1 March 2009 Non-member spouse Non-member spouse made election 
within 120 days 

Date of election 

Non-member spouse did not make 

election within 120 days 
Date of payment (within 30 

days of expiry of 120 day 
period) 

 
 


